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CONCEPT OF EQUALITY IN THE EYE OF LAV 


LECTUBE t 

'The subject of .these Lectures, Concept of Equality in 
the eye of Law , though it may appear to many to be a 
truism, is beset with problems which have agitated and are 
agitating the minds of judges, lawyers and the public in 
many countries. A glance over the pages of the current Law 
Journals will convince anyone about the variety and com¬ 
plexity of the problems arising out of the application of this 
juristic concept. 

Equal protection is the most important single principle 
that any nation can take as its ideal. The Constitution of 
India places it in the forefront of the catalague of funda¬ 
mental rights (Articles 14-18). I may recall the words of 
Mr. Justice Douglas in his Tagore Law Lectures, From 
Marshall to Muhhcrjcc : “ Wherever equality is the theme, 

men live together in peace. Wherever inequality is the 
practice, grievances and complaints foster. Equality among 
men of all creeds, nationality and colors is the greatest cura¬ 
tive of social ills ” (p. 425). 

One must, however, discriminate between the above 
juristic concept from the. popular notion of equality of all 
human beings. The latter idea is coeval with the existence 
of man. As Sir Henry Sumner Maine points out in his 
Ancient Law (Chapter TV, p. 96) : We owe the doctrine 
of the fundamental equality of human beings to the assump¬ 
tion of a natural law or Jus Naturale. The concept of 
Jus Naturale or natural law, as right reason, has been current 
since the dawn of knowledge. It is adverted to by Cicero 
in his Dc Legibus Justmiani . Sophocles gave it a poetic 
form in his drama Antigone , where a young girl when ques- 
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tioned by Creon, Tyrant of Thebes, if she dared disobey his 
decrees, spurted out the following answer: 

“ Yea, for not Zeus, I wean, proclaimed this tiling.. 
Nor Justice, co-mate with the Nether Gods. 

Nor she ordained men such unnatural law 
Nor deemed I, thine edict had such force 
That thou, who are but mortal, couldst o’erride 
The unwritten and unanswering laws of Heaven. 
Not of to-day and yesterday are they 
But from everlasting.*’ 

Saint Thomas Acquinas speaks of t it as law revealed 
through right reason. 

In his Commentaries, Blackstone, the great exponent 
of the Rule of Law, referring to this natural Law says : 

“ Man, considered as a creature, must necessarily be 
subject to the laws of His Creator. This law of nature being 
coeval with mankind and dictated by God Himself, is of 
course superior in obligation to any other. It is binding 
all over the globe, in all countries and at all times; no human 
laws are of any validity, if contrary to this, and such of 
them as are valid, derive all their force, and all their 
authority, mediately or immediately from this original.* 5 
In his opening address, before the International Tribunal at 
Nuromburg Mr. Justice Jackson observed : “ The Chnrter 

of this Tribunal evidences a faith that the law is not only 
to govern the conduct of little men, but that even rules are, 
as Lord Chief Justice Coke put it to £ing John ‘ Upon God 
and the Law 

In ancient times monarchs and noblemen were regarded 

as privileged classes. Churchmen and Friars enjoyed special 

immunities. Serfs were practically rightless beings. The 

Twelve Tables which was enacted in the 5fch Centurv B.O. 

*■ 

and which furnished the text and groundwork upon which 
is based nil subsequent Roman jurisprudence, did not speci¬ 
fically mention the doctrine of equality before the Law. Its 
acceptance as a juristic and legally enforceable doctrine is 
of a much later date. 

How this ancient undefined concept of equality deve¬ 
loped into a juristic concept and came to be recognised as 
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such in all democratic Governments is a fascinating topic. 
I' shall briefly advert to this process, because it is always 
useful to discourse the first; emergence of those legal precepts 
which have become part of the world’s common store of law, 
to show the conditions that gave rise to them, to trace their 
spread and legal developments and to point out those condi¬ 
tions and influences which modified them in the varying 
course of their existence. 

Undoubtedly there subsists the most intimate connection 
between the acual life of a nation with all its demands, and 
the law by which life is rendered possible. 

It is a matter of history that the Great Plague in Eng¬ 
land which carried off between a quarter and a half of the 
population, brought about acute distress. During the years, 
1360-1381, John Ball began to preach the doctrine of the 
natural equality and the rights of man. It was said : 

“ On what grounds are they whom we call lords greater 
folks than we? On what grounds have they deserved it?” 

These preachings led to the Peasant Revolt which later 
took the form of a break-away from the whole system of 
social inequality. 

About the same time, there also occurred the French 
Jacquerie (Peasant Revolt) [vide the Outlines of History by 
H. Cr. Wells (1951), Chapter 33, § 3]. 

About three centuries later, the preachings of Thomas 
Hobbes and John Locke in England and of Montesquieu and 
Diderot in France had the effect of stripping the magica* 
prestige from absolute monarchy. Rousseau in his Social 
Contract voiced * an easier and more popular and alluring 
doctrine. His view was that the primitive state of man was 
one? of happiness from where he had declined through the 
rather inexplicable activities of princes, kings, and the like. 

The field was thus prepared and the stage well set for 
the French Revolution in 1789. Monarchy came to an end. 
The National Assembly which took over the government, 
formulated in 1789 the well-known Declaration of Rights of 
man and citizen. The Declaration enumerated in seventeen 
Articles the inviolable rights of the individual, not to be 
abrogated either by the Constitution or by ordinary statutes. 
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It is sufficient to quote Articles 1 and 2, which are 
material for our present purpose. They run as follows: 

“ People are born free and equal in their rights. Social 
differences can be based only on the general welfare. The 
goal of every sort of political union is to preserve man’s 
natural and inalienable rights : freedom, property, security 
and resistance to opposition.” 

The French Constitution of 1791, to which the Declara¬ 
tion was the preface, has long since rolled into the dust, vet 
the Constitutional lawyers in France, continue to recognise 
these principles, either as principles of natural law, or as 
essential principles of political action in a free and democra¬ 
tic country. 

About the same time, troubles also began to brew in the 
newly found continent of America. The Home Government 
in Britain attempted to secure for the British people the 
profits of exploitation of this newly discovered land as also to 
keep the foreign trade in British hands, by imposing syste¬ 
matic restrictions upon trade at the expense of the colonists. 
Such attempts to force unequal treatment upon the colonists 
were the prime causes of the American War of Independence. 
The war terminated in favour of the colonists. TftefVirginia 
Bill of Bights, 1776, for the first time incorporated a declara¬ 
tion of juristic equality which w T as to the effect that ” all 
men are by nature free and equal ”. On July 4, 1776, the 
Congress adopted the Declaration of Independence which 
was in the following terms : 

* “ We hold these truths to b£ self-evident, that all 

men are created equal, that they*are endowed by 
their creator with certain inalienable rights, that 
among these are Life, Liberty and the Pursuit of 
happiness.” 

The Declaration of Independence was followed by the 
Convention which met to work out the Constitution. The 
Constitution was adopted by the legislative Assemblies of the 
States. Though the principle of equal protection of the 
laws is indigenous to America and found expression in the 
Declaration of Independence, the Constitution did not speci¬ 
fically mention it. A great wave of dissatisfaction swept over 
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the country, compelling the State legislatures to adopt a 
series of Amendments, chiefly relating to fundamental civil 
rights. 

The Fifth Amendment of the Constitution was passed 
by the Congress and became a part of the Constitution on 
the 5th of December, 1791. The Amendment ran as follows : 

“ Nor shall any State deprive any person of life, 
liberty or property without due process of law.” 

Literally interpreted, “ due process of law ” means 
” process or procedure which is due at law In course of 
time, judges interpreted the clause to mean reasonable law 
or procedure. What is reasonable law or procedure was held 
to be justiciable, t.r., determinable by judges. 

In Hurtado v. People of California (1884) 28 Law Ed., 
p. 232, S.C. (1883) TJ.S. 516, Mr. Justice Mathews after 
referring to the due process clause of the Fifth Amendment, 
made the following pertinent observation : 

” Arbitrary power, enforcing its edicts to the injury of 
the persons and property of its objects, is not law, whether 
manifested as the decree of a personal monarch or of an 
impersonal multitude. And the limitations imposed by our 
Constitutional law upon the action of the GoVernment, both 
State and national, are essential to the preservation of public 
and private rights, notwithstanding the representative charac¬ 
ter of our political institutions. The enforcement of these 
limitations by judicial process is the device of self-governing 
communities to protect the rights of individuals and minori¬ 
ties, as well against the power of numbers as against the 
violence of public agents transcending the limits of lawful 
authority, even when acting in the name and wielding the 
force of Government.” 

It follows that any legal proceeding enforced by public 
authority whether sanctioned by age and custom, or newly 
devised in the discretion of the legislative power, in further¬ 
ance of the general public good, which regards and preserves 
those principles of liberty and justice, must be held to be 
” due process of law 

The Court thus became a super-legislature, taking upon 
itself the right and duty to be a censor of the executive as 
also of the Legislature. So interpreted, the amendment 
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protects the farmer, it protects the millionaire in his palace- 
It stretches out a beneficent hand of equal rights under the* 
law-to each and all alike within the bounds of the nation. 
It says “ equal rights to all, special privileges to none 

Consequent on the decision in Pred Scott Case 15 Law 
Edn., p. 691, a further amendment, Amendment No. 14, 
was added to the Constitution. 

Section 1 states : 14 No State shall deprive any person 

of life, liberty or property without due process of law, nor 
deny to any person within it-' jurisdiction the equal protec¬ 
tion of the laws.” 

This Constitutional guaranty protects all individuals and 
not merely citizens though only against governmental action. 
It does not protect individuals against the conduct of other 
individuals. 

But while the 5th Amendment is directed to the 
Federal Government, the 14th Amendment is directed to the 
State Government. 

In the case of Tniar v. Corrigan (1921) 257. II.S. 312 
Taft C.J touched upon a possible distinction between the 
above two amendments in the following terms : 

“ It may be that they (the two prohibitions) overlap, 
that a violation of one may involve at times the violation 
of the other, but the spheres of the protection they offer 

are not conterminous.The due process clause of course 

tends to secure equality of law in the sense that it makes 
a required minimum of protection for every one's right of 
life, liberty, and property which the Congress or the 
Legislature may not withhold. Our whole system of law is 
predicated on the general fundamental principles of equality 
of application of the law. . . . But the framers and adopters 
of this (Fourteenth amendment) were noT content to depend 
on a mere minimum secured by the due process clauses or 
upon the spirit of equality which might be insisted on by 
local public opinion. They therefore embodied that spirit 
in a specific guaranty. The guaranty was aimed at undue 
favour and individual or class privilege, on the one hand, and 
at hostile discrimination or the oppression of inequality on 
the other. It sought an equality of treatment of all persons 
even though all enjoy the protection of due process.” Any 
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contravention of the guarantees provided for in the American 
Constitution either by the Executive or by the Legislature, 
will be set right by the judiciary. This was held as early 
as the case of Commonwealth v. Cat on (1782) Virginia, p. 59, 
where Chancellor Wythe made the following forceful 
observations : 

“ If the whole legislature, an event to be deprecated, 
should attempt to overlap the bounds prescribed for them by 
the people, I, in administering the public justice of the 
country, will meet the united powers at my seat iri this 
tribunal and pointing to the Constitution, will say to them, 
here is the limit of your authority and hither shall you go 
and no further.” 

I shall not detain you at this stage with a fuller 
discussion of the effect of the above amendments to the 
American Constitution but leave the matter to be further 
dealt with when I discuss the analogous provisions of the 
Indian Constitution. 

I shall first proceed to deal with the analogous provisions 
of the Constitutions of other countries. 

In Germany, the Frankfort National Assembly first 
proclaimed the fundamental rights of citizens. The Revolu¬ 
tion of 1818, however, swept away the National Assembly and 
the Constitution framed by it. The first Imperial Constitution 
of Germany (1871) which lasted till 1948, did not include 
articles concerning fundamental rights. Fascist. Germany 
completely liquidated all ‘ Civil rights ’ of every sort. A 
century after the 1848 Revolution, Article 3(1) of the Consti- 
tion of Germany (1948) engrafted the following provision : 

“ All men shall be equal before the Law.” 

In the same year (1948) # the Burmese Constitution 
embodied a similar provision in Section 13 : 

” All Citizens irrespective of birth, religion, sex or race 
are equal before the law; that is to say, there shall not be 
arbitrary discrimination between one citizen or class of citizens 
and another.” 

Article 14 of the Japanese Constitution (1946) lays down : 

” All of the people (Japanese) are equal under the law 
and there shall be no discrimination in political, economic or 
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social relations because of race, creed, sex, social status of 
family origin.** 

I shall now pass on to discuss how the principles of 
equality came to be adopted in the Soviet State. In Russia 
a movement directed at obtaining civil rights had its 
inception in the 31th and 12th centuries. The movement 
was motivated by the animation of trade and industry in 
urban areas and naturally the demands were commensurate 
with the framework of small trade production. With the 
expansion of trade and commerce the movement expanded 
and included a demand for the liberation of the peasantry 
from fulfilling serf’s obligations and of workers from the guild 
order, abrogation of the immunity of noblemen from payment 
of taxes and distinction of political privileges. Coming 
forward in the name of all society, a declaration of equality 
as a right of human beings was made. 

It is not necessary to detail how the October Revolution 
of 1917 destroyed the bourgeois State and set up the State 
of proletarian dictatorship, thus opening the epoch of the 
socialistic state of workers and peasants. Suffice it to say 
that ultimately a document of the greatest historical signi¬ 
ficance reflecting the socialistic character of Soviet Democracy 
and of the rights established thereby was drawn up by Stalin 
and published in November, 1917 over the signatures of Lenin 
and Stalin. This declaration speaks of fundamental civic obli¬ 
gations side by side with fundamental ^rights of the toiling and 
exploited people. It is only necessary to refer to two of the 
fundamental rights of the citizens of the U.S.S.R. under the 
^enin and Stalin Constitution, viz., (1) the equality of the 
Rights of men and women, and (2) the equality of the rights of 
the citizens of the IT.S.S.R. regardless of their nationality 
/and race. I pass over the either fundamental rights and basic 
obligations of U.S.S.R. citizens. I will merely add that the 
Soviet Constitution shifted the centre of gravitv with 
reference to Civil rights to guarantees of these rights. 

In 1937, the Constituton of Eire (Ireland) proclaimed: 

“ All Citizens shall as human persons be held equal 
jbefore the Law ” [Sec. 40 (1)]. 

\ I shall conclude the discussion by a consideration of the 
position in the United Kingdom. 
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The conception of the rule of law which holds sway in 
England was thus enunciated by Thomas Hobbes in 
Leviathan , (Chapter XIII) : 

“Where there was no law or authority, there was a 
state of nature, in which every man is enemy to every man, 
in which there is no place for Industry .... and consequently 
no culture of the Earth. No Navigation .... no commodious 
Building .... no knowledge of the face of the Earth, no 
account of time, no Arts, no Society; and w’hich is worst of 
all, continual fear, and danger of violent death; 

And the life of man, solitary, poor, nasty, brutish and 
short.” But absolutism except in a mild form during the 
Commonwealth (Cromwell) did not develop in England. 
The Mayna Carta (15tli June, 1215) 25 Edw. 1, The Petition 
of Bight (1028) 3 Car. 1, C. 1. The Bill of Bights (1689) 
1 Will. & Mar. Sec. 2 C. 2. 

The Act of Settlement (1701) 12 & 13 Will Sec. 3 C. 2 
dealt with specific matters and did not attempt to specify 
the fundam.enal rights of human beings. 

The Constitution of England is mostly unwritten but the 
State as a whole is regulated by law. For this reason 
Constitutional jurists speak of England as a * legal State 9 
which contains notions of equality but whose scope is not 
precise. The concept of equality was developed primarily as 
a principle to be used for criticism of the unequal distribution 
of property and was so used in England in the Peasant Tievolt. 

In the 19:h Century Liberal tradition ignored economic 
equality and concentrated upon what has been called 4 equality 
before the law \ Dr. Ivor Jennings in The Law and the 
Constitution says : “ The concept does not imply that 
property should be distributed equally nor that the same laws 

should apply to all persons.Nor apparently does it 

necessarily imply political equality .... The notion is really 
much more limited. It assumes that among equals, the laws 
should be equal and should be equally administered, that like 
should be treated alike. The right to sue and be sued, to 
prosecute and be prosecuted for the same kind of action, should 
be the same for all citizens of full age and understanding, 
and without distinction of race, religion, wealth, social status, 
or political influence ” (p. 48). 
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In Wade and Phillips’ Constitutional Law (5th Edition)* 
the authors conclude as follows : 

“ The Rule of Law remains a principle of our Constitu¬ 
tion. It means the absence of arbitrary power, effective 
control of and proper publicity for delegated legislation, 
particularly when it imposes penalties, that when discretionary 
power is granted. The manner in which it is to be exercised 
should as far as practicable be defined, that every man 
should be responsible to the ordinary law whether he be 
private citizen or public officer, that private right should be 
determined by impartial and independent tribunals and that 
fundamental private rights are safeguarded by the ordinary 
law of the land ” (page 59). 

Thus in England there are no guaranteed or absolute 
rights. Parliament .is supreme and there is no legal bar to 
the enactment of a statute which violates a rule of law, but 
“ the safeguard of British liberty is in the good sense of 
the people and in the system of representative and respon¬ 
sible government which has been evolved [per Lord Wright 
in Liversidge v. Anderson (1941) All. E. E. 338 (372)]. 
These liberties are “ really implications drawn from two 
principles : 'that the subject may say or do what he pleases, 
provided he does not transgress the substantive law, or 
infringe the legal rights of others, w r hereas public authorities 
including the Crown may do nothing but what they are 
authorised to do by some rule of common law or statute ” 
[Halsbury, Laics of England , 2nd Edition, Vol. 6, pp. 389, 
390 (paragraph 435)]. At page 391 in the same volume an 
attempt has been made to enunciate the most important of 
these liberties. 

From the above resume of the Constitutions of the world 
it will appear that the juristic concept of equality before the 
law* is an accepted principle at the present day. Article 7 
jof the United Nations Declaration of Human Rights recog¬ 
nises this fact when it says : 

I “ All are equal before the law and are entitled without 
fcmy discrimination to equal protection of the law.” 
i I shall ip the next lecture discuss the salient features of 
the Constitution of India. It will appear therefrom that the 
Indian Constitution goes ahead of any of the Constitutions 
of the world in its formulation of the principle of equality. 
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I shall preface my discussion of the constitutional posi¬ 
tion in India by a brief review of the evolution of the juristic 
concept- of equality for as Dr. Ghose has observed in his 
Lair of Mortgage in India (Tagore Law Lectures, 1875-76} 
“Our institutions are not lifeless things and cannot be 
studied as lifeless subjects but must be examined as a conti¬ 
nuous growth ” (p. 3). 

In India the acceptance of the principle of equality as 
a juristic concept was a belated one. 

During the Vedie age, we find the existence of four 
castes—Brahmin, TCshatriya, Vaisya and Sudra ( Rigvcda , 
10th Mandal). This division, was however, not a stereo¬ 
typed one. It depended not on heredity alone but also on 
intrinsic qualifications. Verse 13, Chapter IV of the Gita 7 
f^nTFP?r: 1 ) also speaks in the same vein. 
The division was more a social creed than a legal one. 

During the Epic age, the caste system became rigid. 
Even so the caste rules were not legal injunctions : R. C. 
Dutt, Civilisation in Ancient India , Vol. II, pp. viii-ix. 

The tenets of Buddhism were noble. The message of 
Buddha proclaimed to the caste-ridden people in India, the 
principle of equality. But even so, equality as a juristic 
doctrine did not become a rule of law. In fact, we find 
that, casteism was made a ground of discrimination in the 
domain of law. Though intermarriage between the differ¬ 
ent castes was not entirely forbidden, the law required that 
a man of a lower caste could not marry a woman of a higher 
caste (pratiloma marriage). 

Tlie Institutes of Mann are replete with instances which 
show that caste was In many cases, a determining factor to 
regulate legal rights. To refer to a few of these instances„ 
we find that the rate of interest on a loan was 24 per cent.. 
36 per cent., 48 per cent, or 60 per cent, according as the 
borrower was a Brahmin, a TCshatriva, a Vaisva or a Sudra 
(Mann, VIII. v. 140-42). In the Law of Crimes, the 
amount of the fine prescribed also varied according to the 
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caste of the person defamed (Mann, VIII. v. 268-70). So 
also in the case of an assault or in the case of adultery, the 
gravity of the offence and the punishment meted out, depend¬ 
ed on caste ( Manu , VIII. v. 279, 359, 374-78). The person 
of a Brahmin was held to be sacrosant and on no account 
was he to be punished with death though he may have 
commit red all possible crimes. The most heinous crime was 
said to be, the slaying of a Brahmin (Manu, "VIII. v. 380-81). 

How the juristic concept of equality filtered into the 
Society is shrouded in obscurity. The Islamic spirit of 
equality may possibly have been a solvent. 

Passing over the intervening period I come to the British 
regime. 

When the British occupied Tndia, the British concept 
of the Rule of Law r found its w T av into this country. In 
consonance with the English Constitution, the successive 
Government of Tndia Acts passed for the governance of India 
did not enumerate the fundamental rights of persons and 
citizens. 

Only rudimentary notions of these rights are to be found 
in the pre-constitution statues. 

Thus Section 87 of the Government of India Act, 1833 
(3 & 4 William IV, Chap. LXXXV), expressly declared that 
no disability would attach to any Indian citizen from holding 
any place, office or employment under the East India Com¬ 
pany “ by reason only of his religion' place of birth, descent, 
colour, or any of them This w T as repeated in Section 96 
of the Government of India Act, 1915 (5 & 6 Geo. V, 
Chap. 1). 

The need of formulating the fundamental rights of men 
w f as pointedly stressed in the Report*" of the Nehru Com¬ 
mittee in 1928. After pointing out that the constitutional 
position in Canada, Australia, and South Africa, where the 
British settlers carried w r ith them the law of England, was 
different, the Report proceeded to say that the constitutional 
position in Tndia was more akin to that in Ireland rather 
than that in Canada, Australia and South Africa, and that 
the first concern of the people in India, like that of the 
people in Ireland “ should be to have our fundamental rights 
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guaranteed in a maimer which will not permit their with¬ 
drawal under any circumstances 

An enunciation of a Bill of Bights in the proposed 
Constitution of India was also insisted upon at the Bound 
Table Conference which preceded the enactment of the 
Government of India Act, 1935. But the demand was not 
accepted by the Joint Parliamentary Committee which sat 
to frame the new Government of India Act, The Govern¬ 
ment of India Act, 1935, did no: contain any specification 
of the fundamental rights of men. The Act embodied the 
above quoted provisions of the earlier Government of India 
Ac;s of 1833 and 1915 and added a further provision remov¬ 
ing any prohibition from holding or disposing of property 
or carrying on any occupation, trade, business or profession 
in British India; see Sec. 298(1). The Act also provided 
that no person shall be deprived of his property save by 
authority of law and that compensation should be paid in 
case of compulsory acquisition of property; see 299(1) (2). 

It. is not necessary to narrate the march of events which 
led ro the partition of India into two States, India and 
Pakistan and the transference of power by the British 
Government. 

For our present purpose it is sufficient to refer only to 
the objective resolution on the Constitution which was 
adopted by lire Constituent Assembly on January 22, 1947.'\ 
The material portion of the resolution runs as follows : 

“ Wherein shall be guaranteed and secured to all the 
people of India, justice, social, economic and political; 
equality of status, of opportunity, and before the law; free¬ 
dom of thought, expression, belief, faith, worship, vocation, 
association and action, subject to law and public morality; 
and 

Wherein adequate safeguards shall be provided for 
minorities, backward and tribal areas, and depressed and 
other backward classes/* 

The Constitution was finally adopted by the Assembly 
on November 26, 1949, and was signed by the President on 
the same day. 

Except for certain temporary provisions, the rest of the 
Constitution came into force on January 26, 1950. 
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The preamble of the Constitution solemnly resolves to 
secure to all its citizens. 

. . . Equality of status and opportunity . . . 

Part III of the Constitution (Articles 12-45) is headed^ 
as Fundamental Rights. Of these Articles 14-18 deal with 
Right to Equality; Articles 19-22 with Right to Freedom, 
Articles 23-24 with Right against Exploitation, Articles 25-28 
with Right to Freedom of Religion, Articles 29-30 with Cul¬ 
tural and Educational Rights, Articles 31, 31A and 31B with 
Right to Property. 

The specification of fundamental rights in the Indian 
Constitution is complete and any theory of a supposed 
natural right apart from the specified fundamental rights is 
not tenable. 

The 9th Amendment of the United States Constitution 
on the other hand, expressly says that the enumeration of the 
Fundamental Rights is not exhaustive. 

The Fundamental Rights, specified in the Constitution 
of India are protected by specific constitutional remedies. 
Articles 226 and 32 of the Constitution confer respectively 
on the High Court and the Supreme Court supervisory juris¬ 
diction which is of the widest magnitude. Articles 132-36 
confer on the Supreme Court appellate jurisdiction over the 
decisions of the High Court. Article 143 further vests in 
the Supreme Court an advisory jurisdiction. 

Article 13 renders void pre-constitution laws which are 
inconsistent with Part III of the Constitution (Fundamental 
Rights). It also invalidates post-constitution laws which 
contravene the provisions of Part HI. Thus paramountcy 
to state-made laws is the ball-mark of a fundamental right : 
per Patanjali Sastri in Gopalan v. State of Madras , A.I.R. 
(1950) S.C. 27 (74) I shall more fully deal with this matter 
later on. *" 

Part TV of the Constitution deals with directive princi¬ 
ples of State policy which, as pointed out hv the Supreme 
Court in State of Madras v. Champakam (1951) S.C.R. 525, 
though not enforceable by judicial process, have to conform 
to and run subsidiary to the Chapter on Fundamental 
Rights. These directive principles lav down the ideals 
towards which the State should strive. In enunciating these 
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-directive principles the Constitution of India has followed 
the Constitution of the Eire*. 

The Constitution of India is thus unique of its kind 
and goes far ahead of all other constitutions of the world. 

In these Lectures, I am concerned only with one item 
of the Fundamental Rights, viz ., The Right to Equality 
which is set forth in Articles 14-18. 

Article 14 which is the basic Article, says : 

The State shall not deny to any person equality before 
the law or the equal protection of the laws within the terri¬ 
tory of India. 

It may be pointed out at the outset that whereas almost 
all Constitutions use only the expression * equality before the 
law ’ or ‘ equal before the law 1 and the Fifth Amendment 
of the Constitution of the United States speaks only of the 
1 equal protection of the law % the Indian Constitution 
incorporates both the expressions. In the Case of Shea 
Shankar v. State Government of Madhya Pradesh , A.I.R. 
(1951) : Nag. 58(F.B.), Mangal Murti and Mudholkar XT 
quoting from Basu’s Commentaries on the Constitution of 
India observed as follows : 

“ While both the expressions aim at establishing what 
may be regarded as equality of legal status for all, there is 
some difference between those expressions. The former 
expression is somewhat a negative concept implying the 
absence of any special privilege in favour of an individual 
while the latter is a more positive concept implying equality 
of treatment in equal circumstances .’ 9 

To me it seems that the above passage does not really 
clarify the position. It may be that the first part of the 
Article is merely declaratory of the right to equality while 
the second part refers to its enforceability. 

Arfirlc 14 like its counterpart in the Constitution of the 
United States of America, contains an injunction onlv on the 
State, taking the word State in the wide sense of the term 
in Section 12. An infringement of the fundamental right to 
equality is thus operative only against State aggression. 
The Article cannot as such be directed against its infringe¬ 
ment by private individuals for which remedies should be 



16 


CONCEPT OF EQUALITY IN THE EYE OF LAW 


sought in the ordinary way. P. D. Shamdasani v. The 
Central Bank of India,* Ltd.' ( 1952), S.C.A. (C.W.N.) 36: 
S.C. (1952) : S.C.R. 391. 

As regards what amounts to a State action, an act of 
the legislature or of the executive which are limbs of the 
state, is undoubtedly state action. But questions of some 
nicety arise in determining whether judicial intervention 
amounts to state action. 

It often happens that on a transfer.of land, a covenant 
is inserted restraining the transferee from transferring his 
rights to a coloured person, c.g., a Negro. If in contraven¬ 
tion 1 of the covenant, the covenantee, a white person, 
attempts to transfer his right to a Negro, and a party 
aggrieved thereby prays for the issue of an injunction on 
the intended transferee through the court, it has been held 
on a plea of demurrer that as the judiciary is also a limb 
of the state, the relief claimed is one against State action 
and an action will lie : Shelley v. Kraemcr (1948) 334 
U.S. 1. Shelley’s case was followed in Barrows v. Jackson 
(19531 346 U.S. 249 where a claim for damages for breach 
of a restrictive covenant was held to lie. But a contrary 
view was taken in Hind v. Ilodgc (1948) 334 U.S. 324. 
Thus the question of enforceability of a racial zoning private 
covenant is yet in a state of some uncertainty. 

Another question arose in the case of Nixon v. Condon 
(3932) 286 U.S. 73 (83), viz., where private persons or 
groups of persons do not act in matters of merely private 
concern like the directors or agents of business corporations 
but in matters of high public interest, matters intimately 
connected with the capacity of government to exercise its 
functions, the constitutional restraint of Article 14 may, 
according to the better view, be enforceable. The test really 
is “ whether the private groups perform functions of a 
governmental character in matters of great public interest ” 
Dorsey v. Stuyvcsant Town Corporation U950) 339 U.S. 983. 
But the mere fact that a state court has rendered an erro¬ 
neous decision does not amount to violation of the * due 
process ’ clause bv the Court: Brinkerhoff Far is Trust and 
Sev. Co. v. Hill (1930) 74 Law Ed. 1107 (1113) : S.C. 281 
U.S. 673. 
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In India, the expression State is defined so far as Part 
Ill (Fundamental Eights) goes. The question whether the 
judiciary is covered by the definition has not been finally 
decided. It would seem that it is not covered. The defini¬ 
tion mentions 4 Government * and the 4 legislature * but not 
the 4 Judiciary ’. The expression 4 other authorities * should 
be construed cjusdem generis : See Ratilal v. State of 
Bombay A.I.K. (195#) Bom. 242 (252) : State of Punjab 
v. Ajaib Singh 1953 8.C. 10 (14-15) : S.C. (1953) S.C.E. 254 
per S. E. Das J. 

Article 14 by its terms, applies to all persons including 
artificial persons and corporations. The ambit of the right 
is, however, a matter of some complexity. Undoubtedly the 
concept of equality before the law does not connote an 
identity of rights which is impossible. What is meant by 
this juristic concept is thus stated by Dr. Ivor Jennings in 
his classical work The Late and the Constitution at p. 48 : 
44 Among equals, the laws should be equal and should be 
equally administered, that like should be treated alike. The 
right to sue and he sued, to prosecute and bj prosecuted, 
for the same kind of ac-ion should be the same for all citizens 
of full age and understanding and without distinction of 
race, religion, wealth, social status or political influences.’' 
As Day J. put it compendiously in Southern Railway Co. v. 
Greene , 216 U.S. 400 (412), the doctrine connotes “ subjec¬ 
tion to equal law 7 s applying to all in the same situation ”. 
In Chiranjit Lai Choicdliury v. The Union of India (1951) 
S.C.E. (C.W.N.) 235 (271) : S.C, 1950, S.C.E. 869 
Mukherjea J. expressed the principle as follows : 44 There 

should be no discrimination between one person and another 
if as regards the subject matter of the legislation their posi¬ 
tion is the same.” In the State of West Bengal v. Anwar 
Ali Sarkar (1952) S.C.A. (C.W.N.) 148 (180) S.C. (1952), 
S.C.E. 289. The legal position was more fully stated by 
the same learned Judge in the following words : 

44 It only means that all persons similarly circumstanced 
shall be treated alike both in privileges conferred and liabi¬ 
lities imposed.It is said that the entire problem under 

the equal protection clause is one of classification or of draw¬ 
ing lines vide Dowling, Cases on Constitutional Law , 4th 

2—197*2 B 
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Ed., 1919. In making the classification, the legislature can¬ 
not certainly be expected to provide abstract symmetry. It 
can make and set apart the classes according to the need 
and exigencies of society and as suggested by experience. 
It can recognise even ‘ degrees of evil ' Skinner v. Oklahama , 
316 U.S. 535 (540) but the classification should never be 
arbitrary. It must rest always upon real and substantial 
distinction bearing a reasonable and just relation to that 
thing in respect of which the classification is made and 
classification made without reasonable basis should be re¬ 
garded as invalid, Southern Railway Company v. Greene , 
216 U.S. 400.” In the same case, Das J. proposed two 
conditions which must be fulfilled in order to pass the test 
of arbitrariness, viz., (1) that the classification must be 
founded on an intelligent differentia w T hich distinguishes 
those that are grouped together from others and (2). that 
the differentia must have a relation to the object sought to 
be achieved by the Act. 

In applying the principles enunciated above to the 
diverse problems which confront the government, a doctrin- 
naira approach is not practicable; rough accommodations 
which may appear to be illogical or unscientific, may be 
necessary. What is best in a particular case is not always 
discernible, the wisdom of any choice may be disputed or 
condemned. Legislation may relate to a single individual 
or to one family or to one body corporate. In each case to 
pronounce against the validity of a piece of legislation, none 
of the above facts is conclusive. The test really is whether 
the law arbitrarily selects one individual, one family or one 
body corporate and visits a penalty on them which is not 
imposed upon others guilty of like delinquency. See Cooley, 
Constitutional Limitations , Sth Edn., ¥ol. II, pp. 803-13. 

In order to appreciate the effect of the decision in 
Chiranjit Lai’s case just referred to it is necessary to consi¬ 
der the facts of that case. In that case the validity of 
Sholapur Spinning and Weaving Company (Emergency 
Provisions) Ordinance No. 2 of 1950 which was later re¬ 
placed by Act 28 of 1950, was in question. The legislation 
had empowered the government to take over the control and 
management of the Sholapur Spinning and Weaving Com- 
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pany and its properties and effects by appointing their own 
directors and to delegate all or any of their powers to the 
Provincial Government. The Act was challenged as offend¬ 
ing Article 14 inasmuch as it discriminated the relevant 
company from other companies similarly circumstanced. 
The majority of the judges of the Supreme Court upheld the 
validity of the legislation, the reason given was that there 
was a presumption in favour of the validity of the classifica¬ 
tion made and as no materials were placed before the court 
to show that there were other companies similarly circum¬ 
stanced, the appellant had failed to rebut the presumption. 

The rule as to the existence of a presumption of validity 
of classification laid down in Chiranjit Lai Case, applies 
equally to a legislation or to an official action. Concordia 
Fire insurance Co. v. Illinois, 242 U.S. 537 S.O. : 78 Law 

Ed. 1411. 

One may conceive of a variety of grounds on which a 
classification may be justly made. Some of these grounds 
may be discussed at this stage. 

1. Classification based on Police Power: 

The police power, a phrase used by Marshall, C. -T. in 
1827, is the plenary power inherent in every sovereign State. 
It would be difficult to give a precise definition of the expres¬ 
sion. It comprehends all things touching the common 
welfare, e.g., peace, safety, health, comfort, education and 
good order of the people and the welfare of society. Legis¬ 
lation may be made in pursuance of the valid exercise of the 
police power but whether the limit to the valid exercise of 
the police power has been exceeded or not, is a question of 
substituting the judgment of the court for that of the Legis¬ 
lature. Lochner v. New York (1905) 198 TT.S. 45: S.C. 49 
Law Ed. 937. 

On the above principle, a law sanctioning sterilisation 
of imbeciles has been upheld : Buck v. Bell (1926) 274 
U.S. 200. But a law sterilising robbers operating outside 
the state was held to be arbitrary and invalid. Skinner v. 
Oklahama (1942) 316 U.S. 535. 

The guaranty of equal protection extends to all persons 
but in America, the trend of judicial decisions is to uphold 
legislation which bans aliens, resident or non-resident, from 
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availing themselves of such protection, on the ground that 
the State in the exercise of its police power may reasonably 
impose such a restriction. 

In Yick Wo v. Hopkins (1886) 118 U.S. 356, a Chinese 
who was a resident alien, was held to be disentitled to carry 
on laundry business in America. Similarly, in Patsona v. 
Pennsylvania (3914) 232 IJ.S. 138, a Pannsylvania Law for¬ 
bidding aliens to hunt wild birds or animals was held to be- 
valid. So also in Terrace v. Thomson (1923) 263 U.S. 197, 
a Washington Law barring aliens from owning agricultural 
land or from using spot guns for protecting game was up¬ 
held on the ground that the matter was one affecting the* 
safety and power of the State. To the same effect is the 
decision in Aero May Flour Transit Co. v. George Publh 
Service Corporation , 295 U.S. 285; where a law requiring 
non-resident operators of a motor vehicle to secure a license 
before using a highway, was held to be valid. 

On the other hand, the view taken in Terrace’s case has 
been commented upon in some later cases. Reference may 
be made to the case of Takashahi v. Fish and Game Com¬ 
mission (1848^ 338 U.S. 430 where a Japanese alien success¬ 
fully obtained a mandamus compelling the issuance to him 
of a commercial fishing license on the ground that the* 
California Fishing and Game Laws denying such a license 
was discriminatory. 

2. Classification based on Taxation : 

The Power to tax is an incident of sovereignty. All 
persons to which the sovereign power of a state extends, 
are objects of taxation. The power is co-exfcensive with that 
to which it is incident. In the field of taxation, the rule 
of reasonable classification lias therefore been liberally 
applied. ^ 

Thus different classes of property have been assessed to 
taxes at varying rates or even exempted altogether. In 
Magouti v. Illinois Trust and Savings Bank (1898) 170 U.S. 
283, the inheritance tox which totally exempted inheritance 
valued up to a certain sum, and imposed graduated scales 
of tax beyond the exempted limit and varied the rates of 
taxation according to the nature of relationship of the 
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Inheritor with the deceased, has been held not to be 
-discriminatory. 

In V. M. Syed Mohammad Ali v. The State of Madras 
<1952) 2 M.L.J. 598: 8.0. A.I.R. (1953) Mad. 105 the 
Madras General Sales Tax Act, 9 of 1939 which singled out 
certain commodities as liable to sale tax, was held to be 
“valid. Venkatrama Aiyer J. who delivered the judgment of 
the Court, stated the principles applicable to tax law (p. 607). 
Tlie decision was affirmed on appeal to the Supreme Court 
(1954) S.C.A. (C.W.N.) 400. But where the tax clearly results 
in a flagrant and palpable inequality between the burden 
imposed and the benefit received so as to amount to an arbi¬ 
trary taking away of property or where the basis of classi¬ 
fication is fanciful, the tax lias been held to contravene the 
equal protection clause. Thus in Settles winger v. Wisconsin 
(1920 270 U.S. 230, a tax law in respect of gifts has been 
held to be invalid. In Wheeling Steel Corporation v. 
Glandor , 337 U.S. 512 imposition of different rates of tax 
to foreign and domestic Corporations has been held to be 
invalid 4 being discriminatory \ In Suraj Mai Mohta & Co. 
v. A. V. Viswanath Sastri (1954) S.C.A: (C.W.N.) 743, 
Sec. 5(4) of die Taxation of Income (Investigation Commis¬ 
sion) Act, 1947, which equally applies to the same categories 
of income-tax-evaders as are referred to in Section 34 of the 
Income Tax Act, w T as held to be discriminatory, because the 
decision of the Income Tax Investigation Commission is final 
on a question of fact but whereas the decision of the Income 
Tax authorities in similar cases is not final on a similar 
question of fact. In Meenakshi Mills , Ltd., Madurai v. 
A. V. Viswanath Sastri (1954) S.C.A. (C.W.N.) 1271, the 
addition of sub-section 1A to Section 34 of the Indian Income 
Tax Act was considered and it was held that nevertheless, 
Surajmall Mohta’s case was applicable. In a later case, 
A. T. K. Mnsalier v. M. V. Patti (1956) S.C.A. (C.W.N.) 
259, the Travancore Taxation on Income (Investigation 
Commission) Act 14 of 1934 was held not to be discriminatory. 

3. Classification based on Geographical Situation : 

Tn a vast country like India where local conditions are 
apt to vary in different localities, a law prescribing different 
rules for different areas is not hit by the equality clause. 
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Thus Section 269, Criminal Procedure Code which 
entitles the Government to introduce a system of trial by 
jury in different localities by a notification was held not tcv 
be discriminatory. Badriprosad v. State, A.I.B. (1953) 
Cal. 394. But where the State Government singled out a 
particular case, e.g., Burdwan Test Belief Case, as not to 
be tried by a Jury, the trial was held to be illegal. Dhirendra 
Kumar Mondal v. Superintendent and Remembrancer of 
Legal Affairs (1954) S.C.A. (C.W.N.) 588. A similar view 
was taken in The State of Punjab v. Ajaib Singh (1952) 
S.C.A. (C.W.N.) 791: S.C. (1953) S.C.B. 254. 

Where however, there was no reasonable basis for apply¬ 
ing different laws in different areas and the discrimination 
was apparent, the legislation was held to be void. Thus 
Section 8A of the United State of Bajasthan Ordinance 
No. 26 of 1948 which was made applicable to the Jagir of 
Badla and not to other Jagirs in Bajasthan, was held to 
offend Article 14 of the Constitution, there being no real 
and substantial distinction why the Jagirdars of a particular 
area of Bajasthan should continue to be treated with inequa¬ 
lity from Jagirffars of other areas of Bajasthan : State of 
Rajasthan v. Rao Monohar Sinqhji (1954) S.C.A. (C.W.N.) 
491. 

4. Classification based on Special Legal Procedure : 

Procedural law comes as much within the purview of 
Article 14 as a rule of substantive law. Thus a piece of 
legislation which confers on the government or its officers 
an unfettered discretion to pick out certain cases for trial by 
a special procedure which takes away from the person affect¬ 
ed a right to resort to a more liberal procedure, comes within 
the mischief of Article 14. On the above principle Section 
5 (I) of the W. B. Special Courts Act 10 of 1950 which 
empowers a court of Special Jurisdiction set up by the Act 
to try such offences, or classes of offences, cases or classes 
of cases as the State Government may, by general or special 
order, in writing direct was held by the majority of the 
Supreme Court to be discriminatory and as such void, the 
necessity for a speedier trial mentioned in the preamble being 
held to afford no reasonable basis of classification. State of 
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West Bengal v. Anwar Ali Sarkar (1952) S.C.A. (C.W.N.) 
148: S.C. (1952) S.C.E. 285. In a later case, Kathi Raning 
Rewat v. State of Saurastra (1952) S.C.A. (C.W.N.) 245: 
S.C. (1952), S.C.E. 435. The Supreme Court by a majo¬ 
rity decision, held that Section 11, Saurastra State Public 
Safety Measures Ordinance No. 9 of 1948 which empowered 
the special judges set up by the Act to “ try such offences or 
classes of offences or such cases or classes of cases as the 
Government may by general or special order direct ” was 
valid, Muklierjea J. observing that the circumstances which 
necessitated the Saurastra Ordinance, viz., to combat 
regional crime, were extraordinary and that it could not be 
said that the notification under section 11 proceeded on arbi¬ 
trary or unreasonable basis (pp. 268-69). 

Referring to the above decisions. Sir Alladi Krishna- 
swami Aiyar in his Srinivasa Sastri Memorial Lectures has 
observed that it is difficult to reconcile the two cases. The 
conflict, however, is more apparent than real, if it is borne 
in mind that the validity of the relevant statute should be 
determined in each case as it arises, having regard to the 
purpose and policy of the Act as disclosed by its title, pre¬ 
amble, and provisions. 

In a later decision, Kedar Nath Bajoria v. The State of 
West Bengal (1953) S.C.A. (C.W.N.) 838, where the vali¬ 
dity of Section 4 of West Bengal Criminal Law Amendment 
(Special Courts) Act 21 of 1949, which empowered the 
Provincial Government to allot to special judges to be set 
up under Sections 1 and 2 of the Act, cases involving offences 
specified in the schedule and related offences under the 
special procedure prescribed in the Act, was in question, 
the majority of the Supreme Court held that the Statute was 
not discriminatory as the discretion conferred on the Govern¬ 
ment was a guided and controlled one, though an improper 
exercise of the power may be challenged. Bose J. who dis¬ 
sented, observed that the setting up of special courts with 
special procedural powers is “ fraught with the gravest 
danger. We cannot have Star Chambers or their prototypes 
in this land, not that these tribunals have any resemblance 
to Star Chambers as yet. But we are opening a dangerous 
road and paving a doubtful road ” (p. 856). 
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Douglas J. in his Tagore Lectures, “ From Marshall to 
Mukherjea ” has also observed that once special procedures 
are allowed for select cases, as the prosecutor alone may 
determine, we adopt a formula as dangerous as some of those 
used when the Star Chambers flourished in England 
(p. 404). 

It must, however, be borne in mind that the principles 
enunciated in the above cases apply only w’here the change 
in the procedure is substantial and not a minor one, so as 
really to prejudice the accused, e.g.. depriving the accused 
of a right to move the court for transfer of the case or for 
revision of the order or to obtain process for attendance of 
defence witnesses, or to have the evidence of witnesses 
recorded in writing or to have the benefit of a jury trial. 
Dhirendrakumar Mandal v. Superintendent and Remem¬ 
brancer of Legal Affairs (1954) S-C.A. (C.W.N.) 588. 

Bight of Access to the Cotjkt 

This right is recognised as a fundamental right in 
England (vide The Lou: and the Constitution by Dr. Ivor 
Jennings already cited). It has also been deduced by the 
judges in America, Barbicr v. Connolly (1885) 113 U.S. 923. 
It is also expressly provided in some of the written Consti¬ 
tutions, e.g., Article 32 of the Japanese Constitution. In 
India, Article 14 of the Constitution has been construed to 
include the right, Ram Prosad v. State of Bihar (1953) 
S.C.A. (C.W.N.) 578. 

As corollary to the doctrine of equal access to courts, 
it has been deduced that free legal advice and aid should be 
available to poor litigants. In England Legal Aid and Advice 
Act 1949 (12. 13 and 14 Geo. VI Cap. 51) has made provi¬ 
sion for legal aid in Civil and Criminal cases under certain 
conditions. In America such aid is limited to Capital cases 
and under special circumstances in other Criminal cases. 
In Capital cases failure to assign a Counsel ipso facto viti¬ 
ates the trial under the due process clause of the American 
Constitution, Powell v. Alabama (1932) 287 U.S. 45. In 
India, the ambit of the right is much more limited. There 
is no absolute right to be defended by a lawyer even in 
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■Capital cases and failure to assign a counsel in Capital cases 
.does not vitiate the trial, Janardan Reddy v. State of 
Hyderabad (1951) S.C.R. 344. The relevant provision is 
contained in Sec. 340 of the Criminal Procedure Code which, 
as interpreted in Tara Singh v. The State (1951) S.C.R. 729, 
does not confer any right in an accused person to be provided 
with a lawyer by the state or by the police or by the magis¬ 
trate. Only a privilege is given to him to ask for a lawyer 
if he wants to engage one, either himself or by his friends 
or relations, and casts on the magistrate only the duty to 
.afford him the necessary opportunity. 

1 may add that the question is now engaging the atten¬ 
tion of the Law Commission in India. 

A variant of the right of equal access to the courts is 
to be found in Dicey’s classical interpretation of the doctrine 
of equality, viz., “ the equal subjection of all to the ordinary 
law of the land administered by the ordinary law courts ” 
(Dicey, Lair of the Constitution , pp. 202-03). In the com¬ 
plexities of modern life it becomes necessary to depart from 
the normal mode of legislation and delegate to the executive, 
power to legislate by rules, orders, by-laws. Legislation 
undertaken under such power is called delegated legislation. 
It also necessitates the delegation of the power to decide 
disputes not by the ordinary courts but by ministers or other 
special tribunals. In pronouncing upon the legality of such 
delegated legislation, it has been settled by the majority 
judgment of the Supreme Court in the Delhi Laws Act Case 
(1951) S.C.R. 747 that the essential power of legislation can¬ 
not be delegated or as has been put in Harishankar Raqla v. 
The State of Madhya Pradesh (1954) S.C.A. (C.W.NA 824 
(831), the legislature cannot delegate its function of laying 
•down legislative policy in respect of a measure and its formu¬ 
lation as a rule of conduct. 


Miscellaneous Cases 

It is impossible to tabulate the cases where a piece of 
legislation or a statutory rule or by-law had to meet the 
challenge of its validity on the ground of discrimination. A 
few instances are given below : 
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The following statutes or provisions have been held not. 
to be discriminatory : Statute fixing stock-yard rates on the 
basis of the volume of business : Cotting v. Kansas City 
Stock-yard Co. (1901) 183 U.S. 79; or assessing workmen’s 
compensation on the basis of the number of persons employed : 
Jeffrey Manufacturing Co. v. Black (1915) 235 U.S. 571 : or 
requiring sanction of Government before initiation of pro¬ 
ceedings against a public officer for an act done or purport¬ 
ing to be done in the discharge of his official duties : Matajog 
Dubcy v. H. C . Bhari (1956) S.C.A. (C.W.N.) 22: or 
granting license to small taxi Cabs at lower tarill: Harnam 
Singh v. The Regional Transport Authority (Calcutta Region) 
(1954) S.C.A. (C.W.N.) 47; fixing different rates of dearness 
allowances for different slabs of salary as also for people 
residing in certain cities : State of Madhya Pradesh v. G. 
C. Mandawa (1954) S.C.A. (C.W.N.) 767; or enabling re¬ 
presentatives of employees and not of employers to appear as 
of right before Industrial Tribunals : Rangaswami v. Indus¬ 
trial Tribunal , A.I.R. (1953) Mad. 447; permitting use or 
consumption of foreign liquor on cargo boats, warships and 
in military and naval messes and canteens as provided in 
Sec. 39 of the Bombay Prohibition Act 1939 : State of 
Bombay v. F . N. Balsara (1951) S.C.R. 682. 

On the other hand, the following statutes or provisions 
have been held to be discriminatory : 

Legislation compelling only railway concerns but not 
other business concerns to pay small claims. Gulf Colorado 
Santa Federal Court Railways v. W. H. Ellis (1897) 165 
U.S. 150. The Waliuddowia Succession Act, 1950, dis¬ 
missing the claims of the two alleged wives of the late Nawab 
and their children to succeed under the general Law: 
Amccrnnnessa v. Mahboob (1953) S.C.A. (C.W.N.) 568, 
S.C. (1953) S.C.R. 404 (414). 

The above bead roll of cases though useful to the legal 
practitioner, is not very helpful unless some principle is 
extracted from their close study. As has been aptly said 
“ He knoweth not the law who knoweth not the reason 
thereof.” 

I have so far discussed the question whether a piece of 
legislation or a provision contained therein or a rule or by- 
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law made thereunder is discriminatory or not on the ground 
of the reasonableness or otherwise fcf the classification made 
there. 

But the guaranty of equal protection of the law may also 
operate in the matter of the application of the relevant 
provision, rule or by-law. In such matters two classes of 
cases may arise for consideration, viz., (1) where the legis¬ 
lation itself provides for the application of the classification 
made; (2) where the legislation merely lays down the law 
to be applicable to persons answering a given description or 
characteristic but leaves it to an administrative authority to 
apply the law to the defined group. In such a case, though 
the legislation may not itself be discriminatory but the 
exercise of the discretionary power by the administrative 
body not being a guided one, is liable to correction by the 
court. 

The distinction drawn above was first adumbrated in 
the case of Yick Wo v. Peter Hopkins (1886) 118 U.S. 356, 
w^here the law was unfairly applied against Chinamen. The 
court made the following observations : 

Though a law be fair on its face and impartial in its 
operation yet if it is administered by public authority with 
an evil eye and an unequal hand so as practically to make 
illegal discrimination between persons in similar circum¬ 
stances materially to their right, the denial of equal protec¬ 
tion is still within the prohibition of the Constitution. 

The above observations were quoted with approval and 
applied in the case of Budhan v. The State of Bihar (1955) 
S.C.A. (C.W.N.) 173, where it was held that the ultimate 
decision as to whether a person charged for instance under 
Sec. 368 I. P. Code should be tried by the Court of Sessions 
or by a Magistrate under Sec. 30 of the Criminal Procedure 
Code, did not depend merely on the whim or idiosyncrasy of 
the police or the executive government, but depended ulti¬ 
mately on the proper exercise of judicial discretion of the 
Magistrate concerned; and as such there was no illegality. 
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Apart from the general rule of equality before the law 
contained in Article 14, special provisions have been made 
in Articles (15)-(17) prohibiting discrimination on the 
grounds of religion, race, caste, sex, place of birth, and the 
like. This was perhaps due to the diversity of conditions 
in India. 

Article 15 (1) of the Constitution of India contains a 
prohibition on the state to discriminate against citizens on 
grounds only of religion, race, caste, sex, place of birth and 
the like. 

Article 15 (2) takes way any disability on grounds of 
religion, etc., in regard to (a) access to shops, public restau¬ 
rants, hotels and places of public entertainment, or (b) the 
use of wells, tanks, bathing ghats, roads and places of public 
resort maintained wholly or partly out of state funds or dedi¬ 
cated to the use of the general public. 

Article 15 (3) empowers the state to make any special 
provisions for women and children. 

I shall later on refer to Article 15 (4) added by Sec. 2 
of the Constitution (First Amendment) Act, 1951. 

I now propose to take the above grounds of discrimina¬ 
tion seriatim and to state how the judiciary has reacted to 
these Constitutional safeguards. 

1. Religion : 

In 1946, an Act, Bombay Prevention oi Hindu 
Bigamous Marriages Act 25 of 1946, was passed, which 
invalidated a bigamous marriage by a Jlindu only. 

The validity of the Act was challenged on the ground 
that it discriminated against Hindus, members of other poly¬ 
gamous religions not being touched by the statute. The 
High Court of Bombay upheld the Act on the ground that 
introduction of social reform by stages, territorywise or com¬ 
munity wise, was a reasonable basis of classification. The 
State of Bombay v. Narasn Appu Mali A.I.R. (1952) : Bom. 
84 (87) S.C. I.L.R. (1951) Bom. 775. 
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A. similar question arose in Madras where Uie validity 
of the Madras Hindu lteligious and Charitable Endowments 
Act 19 of 1951, regulating only Hindu endowments waj 
called in question. The High-Court held that the classi- 
fication of institutions and endowments, based oil religion, 
Hindu, Muhamedan or Christian, was neither arbitrary nor 
unreasonable having regard to the object of the Act, viz., 
better management of such institutions— Sri Lakshmindra 
Theertha Swamiar v. The Commissioner , Hindu Religious 
Endowments , Madras, A.I.R. (105*2) Madras 613 (632-33). 

2. Race : 

This ground of discrimination was a potent source of 
litigation in America. Instances are galore where attempts 
have been made to circumvent the law, in the field of edu¬ 
cation, public transport, etc. 

I shall first take up the field of education. 

The effect of the Amendment to the U.S.A. Constitu¬ 
tion was to place the coloured races on the same footing as 
the whites. Segregation of Negroes from educational insti¬ 
tutions thus became illegal. To get round the legal difficulty, 
separate institutions with equal facilities for study were set 
up for Negroes. A question then arose as to whether the 
equality clause in the 14tli Amendment had thereby been 
successfully circumvented. The answer was in the affirma¬ 
tive. It was held that if equal facilities were provided, the 
state action in segregating the Negroes was not invalid, Hall 
v. De Cuir (1878) 95 U.S. 485. Hall’s Case was followed 
in Plessy v. Ferguson (1896) 163 U.S. 537. 

A contrary current of authority manifested itself. In 
the case of Missouri Et. Rel Gaines v. Canada (1938) 305 
U.S. 337, where equal facilities for study were provided in 
educational institutions outside the state, the doctrine of 
equal facilities propounded in Hall’s case was held to be 
inapplicable. In Swcatt Painter v. Supreme Court of the 
United States (1950) 339 U.S. 629, the petitioner who was 
a Negro was refused admission in the University of Texas 
Law School, filed a suit for a Mandamus. The suit was 
kept pending, in order to enable the University to open a 
new Law School for Negroes. The University adopted an 
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order calling for such a school. The suit was dismissed. 
On appeal, the suit was remanded. After remand, the suit 
was again dismissed on the view that the new school afforded 
privileges, advantages and opportunities for study of law 
substantially equivalent to those offered by the State to white 
students at the University of Texas ”. The Court of Appeal 
affirmed the decision. On appeal the Supreme Court of the 
United States set aside the orders of the Court of Appeal and 
granted the petitioner’s prayer, the Chief Justice observing: 

“ In accordance with these cases, the petitioner may 
claim his full constitutional right: legal education equivalent 
to that offered by the state to other races, such education 
is not available to him in a separate Law School as afforded 
by the State. 

We hold that the equal protection clause of the 14th 
Amendment requires that petitioner is admitted by the Uni¬ 
versity to the Texas Law School.” 

A view favourable to coloured races was taken in Mac 
Laurin v. Oklahoma State Regents (1950) 339 U.S. 637, 
where the appellant a Negro citizen of Oklahama, applied 
for permission to read for the Doctorate degree. 

Ultimately, the appellant was permitted to use the 
same class room, library, cafetaria, as students of other 
races but the seats though equally advantageous were 
separate. It was held that even so, there was a vast differ¬ 
ence, a Constitutional difference, as there is still a bar to 
free intellectual commingling. 

In his treatise, Civil Rights 'in the United States 
Mr. Reppv, the learned author, said that “ The Sweatt and 
Mac Lawrin cases were decided on their particular facts 
without overruling the separate and equal facility doctrine ”. 

The ‘ Separate but equal ’ treatment doctrine was again 
challenged in the case of Brown vr Board of Education 
(1954) 347 U.S. 483. The Supreme Court unanimously held 
the doctrine to be unconstitutional. Thus observed Warren 
C. J. 

“ To-day, education is perhaps the most’ important 
function of State and Local Government. ... It is the very 
foundation of good citizenship. ... In these days it is doubt¬ 
ful that any child may reasonably be expected to succeed 
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in life if he is denied the opportunity of an education. Such 
*an opportunity, where the state has undertaken to provide 
it, is a right which must be made available to all on an 
-equal basis ” (p. 493). 

Similar view has been taken in the federal region of 
Columbia in the case of Bolling v. Sharp 347 U.S. 497 (5001 
for the reason that 44 segregation in public education imposes 
on Negro children of the District of Columbia a burden that 
constitutes an arbitrary deprivation of their liberty in vio¬ 
lation of the due process clause ”. 

It would seem that a seal has been set on the separate 
but equal facility doctrine which had its germ in Hall’s case. 

The Constitution of India contains an explicit enuncia¬ 
tion of the law in Article 29(3) which reads that “ no citizen 
shall be denied admission into any educational institution 
maintained by the State or receiving aid out of state funds 
on grounds only of religion, race, caste, language, or any 
■of them This guaranty is limited only to citizens w r hereas 

the equal protection clause in Article (14) applies to all 
persons. In view of the trend of judicial pronouncements on 
the analogous provisions in the Constitution of the United 
States of America, it would seem that Article 14 of the Indian 
Constitution would give to any person resident in India 
similar constitutional advantages. 

The validity of rules for admission into educational 
institution has come up for consideration in some cases : 
In the case of The State of Madras v. Sm. Champakam 
Dorairajan and The State of Madras v. C. R. Srinivasan 
(1951) S.C. 226, (1951) S.C.E. 525, the appellant who sought 
admission respectively into a Medical or Engineering 
College, challenged the validity of the rule whereby admis¬ 
sion to the colleges was filled up according to certain propor¬ 
tions as set forth in the communal G.O. reserving a minimum 
number of seats for non-Brahmin Hindus, backward Hindus, 
Brahmins, Harijans, Anglo-Indians and Indian Christians 
and Muslims. It w^as conceded on behalf of the Slate of 
Madras that the two appellants would have been admitted if 
the selection had been made on merit alone. A full court 
■of the Supreme Court held that the classification made in 
the communal G.O. which proceeds on the basis of religion, 
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race and caste, constitutes a clear violation of the fundamental 
right guaranteed to the citizen under Article 29(2). The 
effect of Article 14 or 15 or Atriele 29(2) was'not discussed. 

Where, however, the rules for admission do not contravene* 
the rights conferred by Article 14, 15 or 29(2) and are 
otherwise reasonable, it is open to the college authorities to 
refuse admission under then- rules for admission Om Prokash 
v. State of Punjab A.l.R. (1951) Punj. 344. The question 
whether sex is a good ground for exclusion from admission 
to an educational institution has been answered in the 
affirmative in the Case of University of Madras v. Shanta Bui 
(1954) Mad. G7. In Anjali v. State of West Bengal (1952) 
Cal. 8*25, the High Court of Calcutta was inclined to the 
same view. 

In the matter of franchise, the requisite qualifications 
were left, in America, to be determined by the States, sub¬ 
ject to the Fifteenth Amendment (1870). After a prolonged 
and tortuous course, the position now seems to be that the 
Negroes can now 7 vote in the Prirnarv and General Elections. 
The decisions in Guinn v. U.S. (1915) 238 U.S. 347, Sclinell 
v. IMvis , 33G U.S. 933, Smith v. All Wright (1944) 326 
U.S. G49, illustrate the part played by the judiciary in setting 
its foot down on all attempts at getting round the Fifteenth 
Amendment by a resort to State legislations, respectively in 
the states of Oklahama, Alabama and Texas. Speaking of 
the Texas statute of 1923, Mr. Justice Holmes thus observed 
in Nison v. Hcndron (1927), 273 U.S. 536. 

“ What is this but declaring that'the law in the States 
shall be the same for the black as for the white, that all 
persons whether coloured or white, shall stand equal before 
the laws of the States and in regard to coloured races, for 
whose protection the amendment was primarily designed, 
that no discrimination shall be made against them by law, 
because of their colour/* It is refreshing to find that 
Articles 325, 326 of the Constitution of India confer a 
franchise on all adult citizens and specifically provide that 
religion, race, caste, sex, or any of them is not a disquali¬ 
fying clause : In Nain Sukh Deo v. State of U.P. (1952) 
S.C.A. (O.W.N.) 590, the Supreme Court has held that the 
prohibition against discrimination embodied in Art. 15 (2) 
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extends to political rights and provision for separate elector¬ 
ates in local bodies is hit by the Article. Reservation of 
seats for women is however permissible under Art. 15 (3) 
Dattatraya v. State of Bombay (1953), Bombay Law • 
Reporter 323. 

3. Caste : 

Casteism has been a bane of Hindu Society from ancient 
times. The Constitution accordingly made this a matter of 
special treatment. In the case of Protap Singh v. State of 
Rajaithan, 42 A.I.R. 25, a Police Tax exempting Harijans 
and Muslims from the incidence of tax was sought to be 
justified on the ground that they are peaceful. The court 
held the tax to be invalid as there was no reasonable basis 
for the classification, peacefulness being an individual and 
not a community trait. 

The validity of setting up the Kashiwadi Harijan Colony 
for the City of Poona was negatived in Jagawant Kaur v. 
The State of Bombay (1952), Bombay Law Reporter, 578. 

To get round the decision last cited, Article 15 was 
amended by the insertion of Article 15(4), which expressly 
provides that nothing in Article 15 or Article 29 Clause (2) 
shall prevent the State from making special provisions for 
the, avdancement of any socially or culturally backward 
classes of citizens or for the Scheduled castes and Tribes. 

4. Sex : 

The Constitution seeks to do away with any discrimina¬ 
tion on the ground of sex but so far as women and minors 
are concerned, they may be objects of preferential treatment. 

The question of refusal to admit a lady student into a 
college under its rules has already been adverted to. It has 
been held that the question really comes within Article 29(2; 
and not Art 15(1) and that there is no obligation on an 
educational institution to admit a lady student: University 
of Madras v. Santha Bai, A.I.R. (1954) Mad. 67(70); Anjali 
v. State of West Bengal A.I.R. (1952) Cal. 825. 

Legislation prescribing shorter hours of work for women 
and children has been upheld. 

8—197SB 
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The Uttar Pradesh Court of Wards Act, 1912 empower¬ 
ing the Government to declare a lady incompetent to manage 
her property merely on the ground of sex, has been held to 
be void : Mrs. Cracknell v. State of Uttar Pradesh A.I.R. 
(1952) All 746. 

Section 497 Indian Penal Code making a man but not a 
woman guilty of the offence of adultery, has been upheld: 
Yusuf Abdul Aziz v. State of Bombay A.I.R. 1951 Bom. 470. 

So also Section 488 of the Code of Criminal Procedure 
making the husband but not the wife liable for maintenance 
of his or her consort has been held to be valid. Themse 
Gounden v. Kanni Animal, A.I.R. 1952 Mad. 529. 

Similarly, Section 10 of the Divorce Act which requires 
a wife seeking divorce to prove adultery as also desertion and 
cruelty, while the husband is required to prove only adultery, 
has been held to be based on reasonable classification, having 
taken into account the abilities of men and women and the 
results of their acts and not on sex alone. Dr. Dwarkabhai 
v. Prof. Nainan, 1953 Mad. 792 (799, 800). 

5. Place of Birth : 

This ground is meant to eradicate the evils of provin¬ 
cialism. 

In tne case of In re S. K. Husein Sheikh Mahomed, 
A.I.R. (1951) Bom. 285, S.C. I.L.R. (1950) Bom. 175, Sec¬ 
tion 27(2A), City of Bombay Police Act making it applicable 
only to persons born outside the Greater Bombay area, was 
held to be invalid under Article 14. 

The mere fact of birth at a place should not however be 
a ground of discrimination. Thus Section 4 of Rewa Land 
Revenue and Tenancy ; Code, precluding the acquisition of 
permanent pattadari tenancy by a non-Rewa resident was 
held to be void: Jangilal v. Baijnath ’Singh, A.I.R. (1952) 
Yhindva Pradesh 17. 

It has to be noted that Article 15(1) relates to place of 
birth and not to residence, D. P. Joshi v. The State of 
Madhya Bharat (1955) S.C.A. (C.W.N.) 511. 

Article 16(1) of 'the Constitution makes express provision 
as regards equality of opportunity in matters of public employ¬ 
ment. 
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Article 16(2) imposes a ban on discrimination only on 
ground of religion, race, caste, sex, descent, place of birth, 
residence or any of them. An exception is made in Article 
16(3) which empowers the Parliament to make rules as 
regards residence within a State as a condition for certain 
class of employment. This rule is necessary in order that 
the services of non-resident experts may be available to a 
State. Another exception is made in Article 16(1) with 
regard to backward classes of citizens. 

In view of the special behests of diverse religious com¬ 
munities in India, Article 16(5) was enacted, as regards the 
holding of an office in connection with the affairs of any 
religious or denominational institutions by a person professing 
that religion. 

In the case of Venkataraman v. State of Madras 14 
Supreme Court Journal, 318, a rule of the Madras Govt, 
regulating the admission into the State Judicial service on 
a communal basis was struck down, except in cases of 
Harijans and backward classes. 

Article (17) of the Constitution makes special provision 
as regards untouchability and forbids its practice in any form 
and makes the enforcement of any disability arising out of it 
punishable. This provision was necessitated by the peculiar 
conditions prevalent in India. 

Consistent with the avowed objectives of the Constitu¬ 
tion Article 18 provides for abolition of titles, not being 
military or academic. 

It remains for me to consider the effect of a piece of 
legislation which is wholly or partly hit by the Articles relat¬ 
ing to equality before the law, which find place in Part HI. 

Article 13(1) renders all laws in force in India at the 
commencement of the Constitution which are inconsistent 
with the provisions of Part III, void to the extent of the 
inconsistency. 

Article 13(2) provides that the State shall not make any 
law which takes away or abridges the rights conferred by 
Part III and that any law in contravention of the clause 
shall, to the extent of the contravention, be void. 

The work ‘ law ' is defined in Article 13 (3) (a) to include 
any ordinance, order, by-law, rule, regulation, notification, 
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custom or usage having in the territory of India the force 
of law. 

The expression ‘ law in force ’ is defined in Article 
13(3)(6) to include pre-constitution legislative enactment. 
The Bombay High Court has held that the term ‘ law ’ 
does not include personal law of Hindus and Muslims. The 
State of Bombay v. Naratm Appu Mali , I.L.K. (1951) Bom.. 
775, S.C. A.I.R. (1952) Bom. 84. 

In view of the express terms of Article 13(1) a question 
arose as to how far pre-constitution transactions and rights 
and liabilities accrued prior to the Constitution, are valid. 

In the case of Kcshavan Madhava Menon v. The State 
of Bombay (1951) S.C.R. (C.W.N.) 201. S.C. (1951) S.C.R. 
228 it was held that Article 13(1) can have no retrospective 
operation but is wholly prospective in operation. The void¬ 
ness of existing laws under Article 13(1) has not the effect 
of obliterating the entire operation of the inconsistent law. 
Such laws exist for all past transactions and for enforcing 
all rights and liabilities accrued before the date of the Consti¬ 
tution. In the instant case, the appellant was arrested and 
prosecution was started against him under S. 18(1) of the 
Indian Press (Emergency Powers) Act, 1931. The Supreme 
Court held that even if Sec. 18(1) of the Act - contravened 
the fundamental right conferred by Art 19(1)(a), the pending 
proceedings were not affected. 

Keshavan Madhava Menon’s case was explained in the 
later case of Lachmandas Kewalram Ahiya v. The State of 
Bombay (1952) S.C.A. (C.W.N.) 352 and it was opined that 
Menon’s case related to substantive rights acquired and 
liabilities incurred before the Constitution but did not deal 
with the question under •what procedure, the rights and 
liabilities would be enforced. In the absence of any special 
provision to the contrary, no person has a vested right or 
liabilities in procedure, so that the continued applicability of 
a" discriminatory procedure laid down in an existing law, 
Bombay Public Safety Measures Act, 1947, after the date 
of the Constitution constituted a breach of the fundamental 
right guaranteed by Article 1.4 of the Constitution. 

Lachmandas’ case came up for consideration in Quasim 
Ram v. The State of Hyderabad (1953), S.C.A. (C.W.N.) 
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742, it was held that the part of the trial under the discri¬ 
minatory procedure of Bombay Public Safety Measures Act, 
1947, prior to the date of the Constitution (26th January, 
1960) could not be assailed but the continued operation of 
that discriminatory procedure after 26th January, 1960, was 
illegal. In the result, the conviction was set aside and a 
re-trial was directed. 

I have now to consider the question whether the invali¬ 
dity of certain provisions of a Statute in view of Article 
13(1), renders the entire statute inoperative. ■ 

Primafacie, the effect of Article 13(1) is not to render 
the entire statute invalid but to invalidate only those provi¬ 
sions which offend the provisions contained in Part HI of 
the Constitution. 

If, however, what remains is so inextricably bound up 
with the part declared invalid so that what remains cannot 
independently survive, then the entire statute will be invalid 
—Attorney General of Alberta v. Attorney General of Canada 
(1947), Appeal Cases 603 (P.C.); Gopalan v. State of Madras. 
1960, S.C.R. 88: S.C. A.I.R. (1950) S.C. 27. 

I have discussed the effect of the unconstitutionality of 
law. I have already Btated that the remedy for infringement 
of a fundamental right can be availed of by an appropriate 
application to the Supreme Court or the High Court respec¬ 
tively under Article 32 or Article 226 of the Constitution. 
Such an application can. however, be made only by a person 
whose right is directly affected by the law. This was so 
held in America in the Case of Me Cabe v. Atchinson etc. & 
Co. (1914), 235 U.S. 151 (162). The same view has been 
taken by the Supreme Court in India in the Case of 
Chiranjitlal v. Union of India (1951) S.C. 41. 

I will conclude by reminding you that while in England, 
Parliament is supreme and can enact any legislation even 
though it may trench upon what the Constitution of other 
countries regards as fundamental right and while in America 
the Constitution confers on the judiciary the powers of a 
superlegislature under the due process clause thus enabling it 
to pass on the validity of any legislation on the ground of 
its unoonstitutionalitv, the Indian Constitution has struck a 
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golden mean and lias assigned to the court the role of sentinel 
on lhe quivive as regards fundamental rights. 

In this connection, I will recall the following observa¬ 
tions of Chagla C. J. in the case of Frame Nasserwanji 
Balsam v. The State of Bombay, A.I.jR. (1951) Bom. 210 
(217): S.C. I.L.R. (1951) Bom. 17 F.B. 

“ However repugnant any legislation may be to the 
conception the court has of what is right and wrong, and 
however drastic the provisions of such legislation may be, 
if it does not in fact contravene any of the articles of the 
Constitution, which lay down fundamental rights, then it 
would be the duty of the Court to uphold such legislation.” 
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